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BEFORETHE POLLUTION CONTROL BOARD
OFTHE STATE OFILLINOIS AUG 2 b 2005

STATE OF 1LLINOIS
MIDWEST PETROLEUM COMPANY, ) Pollution ControlBoard

)
Petitioner, )

)
vs. ) PCB No. 06-

(USTAppeal)
ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

)
Respondent.

NOTICE

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution Control Board AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of Legal Counsel
Suite 11-500 1021 North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

PLEASETAKE NOTICE that I have today filed with the office of the Clerk of

the Pollution ControlBoarda Petition for Reviewof FinalAgencyLeaking

UndergroundStorageTank Decision,a copyof which is herewithservedupon you.

By /L~~
/urtis W. Martin, i~,tf’orneyfor
/ Midwest Petroleup{Company,Petitioner

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 5. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618) 244-1788



BEFORETHE POLLUTION CONTROL BOARD
OF THE STATE OFILLINOIS

AUG 252005
MIDWEST PETROLEUM COMPANY, STATE OF ILLINOIS

Pollution Control Board
Petitioner,

vs. ) PCB No. 06-
) (USTAppeal)

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

)
Respondent.

PETITION FORREVIEW OFFINAL AGENCY
LEAKING UNDERGROUNDSTORAGETANK DECISION

NOW COMESthe Petitioner,Midwest PetroleumCompany,(“Midwest”), by

one of its attorneys,Curtis W. Martin of Shaw& Martin, P.C.,and,pursuantto

Sections57.7(c)(4)(D)and 40 of the Illinois EnvironmentalProtectionAct (415 ILCS

5/57.7(c)(4)(D)and40) and35 Ill. Adm. Code 105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard (“Board”) reviewthefinal decisionof the Illinois

EnvironmentalProtectionAgency (“Agency”) in the abovecause,andin support

thereof,Midwest respectfullystatesasfollows:

1. On July 18, 2005, the Agency issueda final decisionwhich was

receivedby Midwest on July 19, 2005, a copyof which is attachedheretoas

Exhibit A.

2. Thebasisfor Midwest’sappealis as follows:

On August 13, 2004, Midwest, throughits consultant,United Science

Industries,Inc. (“USI”), submitteda CorrectiveAction Plan andBudget(“Budget”)

which wasapprovedby the Agencyin a letterdatedSeptember1, 2004. The Budget



approvedby the Agencyestimatedthat soil removalandbackfilling would require

twenty-five (25) daysto complete. An estimateof twenty-seven(27) daysat 10

hoursper day for anenvironmentaltechnicianwas includedwithin the approved

Budgetfor performanceof “excavationandoverburdenscreening,manifesting,

sampling,surveying,andsampleshipment.” However,the Budgetalsoprovided

for theremovalof cleanoverburdenbut inadvertentlyfailed to include anestimate

of the time requiredto removethe cleanoverburden. Basedupontheapproved

Budget,the resultingallowancefor the completionof excavationandreplacementof

cleanoverburdenwasonly two (2) days,i.e. twenty-seven(27) total daysless

twenty-five (25) daysfor excavation,transportationandbackfilling.

The time actuallyincurredby Midwest to performthe contaminatedsoil

excavation,transportation,disposal,andbackfilling andoverburdenexcavationand

replacement(“field activities”) totaledforty-three (43) days. As a result,Midwest

presentedan AmendedCorrectiveAction Plan andBudget(“AmendedBudget”)

datedMarch 29, 2005. The AmendedBudgetcontainedanM-1 Justificationwhich

demonstratedthat the productionratesfor the actualfield activitiestime were

reasonableandMidwest requestedin theAmendedBudgetadditional time for the

environmentaltechnician,environmentalspecialists,andseniorprojectmanager

for the provisionof the oversightandmanagementof the field activities.

By theAgency’s letterdatedJuly 18, 2005, it rejectedtheAmendedBudget

asincluding coststhat arenot reasonable.In particular,theAgencysuggeststhat

the amountof time to excavate,transport,disposeandbackfill contaminatedsoils
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from Midwest’ssite continuedover a spanof approximatelyfive (5) monthsandthe

approvedPlan doesnot include anysoil remediationover sucha spanof time.

Contrary to the Agency’scontention,the original approvedBudgetdid not

specifythat field activities would be completedoverany specificperiodof time. The

approvedBudgetsimply underestimatedthe amountof time requiredto complete

the field activities. Thus, Midwest requestedthe approvalof anAmendedBudget

that consistedof the actualfield time requiredto completesuchremedialactivities.

Midwest contendsthat the reasonablecostsfor the field activities is best

demonstratedby the field productionratesandthe M-1 Justificationfor the

AmendedBudgetdemonstratesthe field productionratesachievedreasonable

goals,particularly whencomparedto the Agencyproductionproposalsin R04-22

(UST proposedrule making).

WHEREFORE,for the foregoingreasons,Petitioner,Midwest Petroleum

Company,praysfor reversalof theAgency’s decisionof July 18, 2005, that its

AmendedPlanand Budgetbe approvedasreasonable,justifiable, necessary,

consistentwith generallyacceptedengineeringpractices,andeligible for

reimbursementfrom the UST Fundandthat Petitionerrecoverits attorney’sfees

andcostsincurred hereinpursuantto 415 ILCS 5/57.8(1)and 35 III. Adm. Code

732.606(g).
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RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618) 244-1788
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Respectfullysubmitted,

SHAW & MARTIN, P.C.

By ~
/Curtis W. Martin, ~/torney for
/ Midwest Petrolei3thCompany,
( Petitioner /7



CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on AugustpZ,Z, 2005,

I servedtrueandcorrectcopiesof a Petition for Reviewof Final AgencyLeaking

UndergroundStorageTank Decision,by placingtrue andcorrectcopiesin properly

sealedand addressedenvelopesandby depositingsaidsealedenvelopesin a U.S.

mail drop box locatedwithin Mt. Vernon,Illinois, with sufficient CertifiedMail

postageaffixed thereto,uponthe following namedpersons:

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution Control Board AssistantCounsel
State of Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of LegalCounsel
Suite11-500 1021 North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

7~~
for

PetroleumCompanyPetitioner,



/4~r’/’/~~rt’

ILLiNOIS ENVIRONMENTAL PROTECTZON AGENCY

1021 NORTH Cgsno Avuaic EAST, P.O. Box 19276, SPwNcFIEw, ILLINOIS 62794-9276, 217-782-3397
JAMEs R. THOMnoNCtr.ima,100 WzsyRANDOLPH, Sunt 11-3OaCi-iIcfr.co,ILfoeoi, 312-814-6026

Ron R. BtAcoJEvlcr-l, GOVERNOR

217/782-6762 CERTIFIEDMAIL

JUL 1 B 20DB 7002 3150 flOOD 1108 8921

Midwest Petroleum .•:~ .Jn:.’

Attention: Don MeNuEt ~:JL r 9 R[C~
6760SouthwestAvenue
St. Louis, Missouri 63143

Re: LPC 1631255004—StClair County
Shilob/WelEnterprises
529 Maple Street
LUST Incident#982804.
LUST TechnicalFile

Dear Mr. McNuit:

TheIllinois EnvironmentalProtectionAgency(Illinois EPA) hasreviewStheAmended
CortectiveAction PlanBudget (budget) submitted for the above-referenced incident. This
budget, dated March 29, 2005, wasreceived by theIllinois EPA on March 30, 2005. Citationsin
this letter art from the Environmental ProtectionAct (Act), as amendedby Public Act 92-0554
on June24, 2002,and35 Illinois AdministrativeCode(35 IlL Adm. Code).

In addition, the budget is rejectedfor the reason(s)listed below (Sections 57~7(b)(3)and
57.7(c)(4) of the Act and 35 Iii. Adm. Code732,503(b)).

- One of the overall goals of the tinancial review is to assure that costs associated with
malerials,activities, and services are reasonable(35 III. Adm. Code 732.505(c)). The
budget includes costs that are not reasonable as submitted (Section 57.7(cX3) of the Act
arid35 ill. Mm. Code 732.605(hh)). Pleasenotethat additional informationand/or
supportingdocumentation may be provided ía cieinonstiar~tthecobtb&e reasonable.

The budget indicatesthat the amountoftime to excavate, transport,dispose andbackfill
contaminated soils from this sitecontinued over a span of approximately live (5) nonths.
The approved plai does not includeapprovalfor soil remediationto includeaspanof
approximately 5 months. Therefore, the request for additional personnel costs to
remediate the contaminated soils from this LUST site is not reasonable.

NOTE: Amended plansand/orbudgets must be submitted and approved prior to the issuance of
a No FurtherRemediation (NFR) Letter. Costs associatedwith aplan or budget that have not
been approved prior to the issuance of an NW Letter will not be reimbursable.

Rtcnoeo—4302 North MainStreet.Rockiord,IL Silo] —IBis) 587-7760 • WIPIM..o$—9~11W. H,wri,onSt.,0 names.IL 6001 t,—(847)294.4000
Esci”-.MiS SouthStare.Et~flrt.1160123 —c64fl&$.313] • Pcoai&—5415 N. Univcr~kySt..Peoria.L61614 —009) &tI-5463

U.t.uo. LA~o-P~otia- ?62(JN.tkiwasity9.. Peoria. 1161614 —c309)6934463 • C~tqMc,~—2125 Soad1F~istSLreetCha,npaIgn, rL slazo—tzlnhfl-ssocp
S’ue.trno — 4S00 5. Sixth Struiel Rd.. Speingrleld, 1162706— (217) 71%6-6S91 • Qaunsvaut — 2~9Mfl S4refl Collirw,IlIe, It. 62234— (618) 346.5120

.2309W. M.’~flSi, Suite 1 IL Mario,,, 1162959— (blt)993-7200

PRINTU~ON R(CVCLED PAPER

_____ ..CVULQIT
~e ~, •‘ —
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Pursuantto Sections57.7(b)(5)and57.12(c)and(ci) oftheAct and35 Ill. Adm. Code 732.100
and732.105,the IlhnoisEPA requiresthataCorrectiveAction CompletionReportthatachieves
compliancewith applicableretnediationobjectivesbesubmittedwithin 30 daysaftercompletion
oftheplanto: -.

(Ilinois EnvironmajtalProtectionAgency
BureauofLand- #24
LeakingUndergroundStorageTankSection
1021 North GrandAvenue1~ast
PostOffice Box 19276
Springfield, IL 62794-9276

Pleasesubmitall correspondencein duplicateandincludetheRe:blockshownatthe beginning
ofthis lcttet

Pleasenotethat, ilwithin font yearsaftertheapprovalofthis plan,compliancewith the
applicableramediatioijobjectiveshasnot beenachievedanda CorrectiveAction Completion
Reporthasnot beensubmitted,theIllinois EPArequiresthesubmissionofastatusreport
pursuantto Section57.7(bX6)oftheAct.

An undergroundstoragelank systemowneror operatormayappeal (his decisionto theIlhnois
Pollution Control Board. Appeal rightsareattached.

If you haveanyquestionsor needthitherassistance,pleasecontactMindy Wellerat 217/782-
6762. .

A. (Thappel,RE.
Unit Manager
LeakingUndergroundStorageTankSection
D5visionofRernediationManagement
Bureau of Land

HAC:MW:niw\982804-I 2.DOC

cc: Bob Pulfrey. USI, Inc.
Division File

Sincerely,



AppealRights

An tmdergroundstoragetankowneror operatormayappealthis final decisionto theIllinois
Pollution ControlBoardpursuantto Sections40 and57.7(cX4)(D)of theAct by filing apetition
for a hearingwithin 35 daysafterthedateofissuanceofthe final decisioii. Howevei-;the33-day
periodmaybe extendedfor a periodoftimenot to exceed90 daysbywrittennotice froilithe
owneror operatorandtheIllinois EPAwithintheinitial 35-dayappealperiod. If theowneror
operatorwishesto receivea 90-dayextension,a written requestthat includesastatementofthe
datethefinal decisionwasreceived,alongwith acopyofthisdecision,mustbesentto the
Illinois EPA assoonaspossible.

For informationregardingthefiling ofanappeal,.pleasecontact:

DorothyGunn,Clerk
lllthojs Pollution ControlBoard
Stateof Illinois Center
100WestRandolph,Suite 11-500
Chicago,IL 60601
312/814-3620

Forinfonnationregardingthefiling of anextension,pleasecontact:

rilinois EnvironmentalProtectionAgency
Division ofLegal Counsel
102! North GrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276
217/782-5544


